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IN THE SUPREME COURT OF THE STATE OF UTAH
EILEEN C. STEWART, as personal
representative of the estate of
LEWIS JUNIOR STEWART,
Plaintiff-Appellant,
-v-

Case No, 20737

CMI CORPORATION and GIBBONS &
REED CONSTRUCTION COMPANY,
Defendants-Respondents.

BRIEF OF APPELLANT

STATE^E^T QF ISgflEg PfiEgENTED QN APpEAfr
The issue on appeal is whether plaintiff-appellant will be
able to maintain a products liability action against the manufacturer of unreasonably dangerous equipment for the death of her
husband who was also an employee of said manufacturer.
STATEMENT Q F yACTg
On August 29, 1983, plaintiffs deceased Lewis Junior Stewart
was working on a CHI Fine-Grader, standing on a platform next to a
cement auger using a portable vibrator to move cement through the
auger.

The platform and auger system used with the fine-grader

were designed and manufactured by Gibbons & Reed Construction
Company.

The deceased Mr. Stewart was using the vibrator to

vibrate fresh concrete through the auger system on the finegrader.
sideways

He became entangled in the vibrator cable and was pulled
into the fine-graderfs moving auger full of fresh

concrete•

The machine was immediately stopped, and sometime later

when Mr* Stewart was removed from the machinef he was pronounced
dead by Dr. Gary Lambert, who was in contact with the emergency
crew on the scene (R. 2, 18, 22-23) (see attached Appendices 1 and
2).
The fine-grader, equipped with the newly manufactured
modifications, was used for the first time on the day of the
accident (see attached Appendix 1, p. 3 ) .
An investigation was conducted shortly after the accident
occurred.

The direct cause of the accident was cited as the

failure to install a guard over the opening to prevent contact
with the auger.

Lack of handrails and a too long, unwieldy cable

were cited as contributing factors.
issued

citations

Gibbons & Reed Company was

for these safety violations

(see attached

Appendix 1, p. 6 ) .
Plaintiff-appellant filed a complaint on March 8f 1985, in
the Third District Court

for Salt Lake County

(R. l-A-4).

Defendant filed a Motion to Dismiss Plaintiff's Complaint on March
22, 1985 (R. 13-15), which was granted on May 8, 1985 (R. 111112) .

This appeal is taken from the Order granting defendant

Gibbons & Reed Company's Motion to Dismiss Plaintiff's Complaint.
STATEMENT OF THE CASE
This case involves a dispute over whether or not the exclusive remedy provision of the Worker's Compensation Act provides an
absolute bar to the bringing of a strict products liability action
against the employer who designed and manufactured the unreason2
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ALL ACTIONS BY AN EMPLOYEE AGAINST AN EMPLOYER
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in iit least two cases that worker's compensation :i s not the sol e
remed" ^r" > ^'juro'i ew^lovee seeking recovery from an employer.

See Brvan v. Utah International. 533 P.2d 892 (Utah 1975); and

sftgu on

QQ, y. BrinkgrhQff-Signsg Drilling Company, 658 p.2d

1187 (Utah 1983).
In the case of Bryan Y, qtflh International# 3il£L3, the Court,
reasoning on public policy grounds, held that the literal wording
of the exclusive remedy provision did not preclude an action by
any employee against a co-employee for intentional injury.

The

Court stated:
It would serve no social purpose to allow an
employee to intentionally injure another
employee engaged in the same employment, (and)
then use an otherwise socially beneficial,
remedial statute as a shield for such wrongdoing.
££. at 894.

The holding in Bryan clearly illustrates that the

Utah Supreme Court recognizes that the provisions of the exclusive
remedy section of Utah f s worker f s compensation statute is not
absolute, but may be excepted when application of the exclusive
remedy provision contravenes the basic underlying social policy of
the worker's compensation statute or serves to provide an improper
shield to an individual who has breached other important duties or
obligations.
The most recent case of Shell Oil Co. v. Brinkerhoff-Sianal
Drilling Company. supra, is both an extension and an affirmation
of the concept that the exclusive remedy provision of Utah Code
Ann., Section 35-1-60, is not absolute.

In the Brinkerhoff-Signal

case, the Utah Supreme Court recognized the ability of an employer
to create for itself, by contract, a second capacity other than
that of employer; and, in so doing, waive its tort immunity to its
4

employees.

The Court in Brinkerhoff-Signal left open the possi-

bility that an employer may be sued by a joint tortfeasor for
common law indemnity based upon the concept of negligent action of
the employer.
As is clearly set forth above, the exclusive remedy provision
of Utah Code Ann., Section 35-1-60, is not absolute.

The Supreme

Court of Utah has, on certain occasions and for meritorious
reasons, seen fit to take exception to the statute where public
policy outweighs concerns for limited employer liability.

The

appellant believes this case to be one in which public policy
favors taking exception to the harsh rigors imposed by Utah Code
Ann., Section 35-1-60.

Defendant Gibbons & Reed Company assumed a

strict liability responsibility as a product manufacturer and
should not be sheltered from those responsibilities by the
exclusive remedy provisions of the Worker's Compensation Act.
POINT II
DEPENDANT GIBBONS & REED COMPANY, AS MANUFACTURER OP AN UNREASONABLY DANGEROUS PRODUCT,
MUST ASSUME RESPONSIBILITY FOR DAMAGES CAUSED
THEREBY, PURSUANT TO STRICT PRODUCTS LIABILITY
AND THE DOCTRINE OF DUAL CAPACITY.
The dual capacity doctrine, as recognized in several jurisdictions, states that when an employer steps into another capacity, such as product manufacturer, that its actions can no longer
be shielded by workerfs compensation laws and it must assume all
duties and liabilities stemming from its second capacity.

See

Wes<?3r yt UniPQY^lr In<?t# 361 N.E.2d 492 (Ohio App. 1976); DoijgUg

Vt E & J gallQ wjnggyr 69 cal. App. 3d 103; B$U y,
5

mtstmUQml

Vanaas, I n c . 179 Cal. Rptr. 30, 30 Cal. 3d 268 (1981).

The

public policy grounds upon which the recognition of the dual
capacity doctrine in the area of product manufacturers rests is
largely that of strict products liability.

The State of Utah

recognized this doctrine in the case of Hahn v. Aamco Steel Corp.,
601 P.2d 155 (Dtah 1979) . Using arguments and theories pioneered
in California, the Court adopted language from Greenman v. Yuba
Power Products, Inc., 377 P.2d 897 (Cal. 1963), which stated in
reference to strict products liability:
Tfr3 liability ^39 cgeafre<l judjcjaUy because

of the economic an3 social need for the
PCQtectiiQn <?f <?onsuniers in §n increasingly
cpntplex 3n3 mechanised gpcjety, and because of
the limitations in the negligence and warranty
remedies. Our avowed purpose was "to insure
that the costs of injuries resulting from
defective products are borne by the manufacturer that put such products on the market
rather than by the injured persons who are
powerless to protect themselves." . . .
Hahn, supra, at 157.

This reasoning was subsequently adopted and

incorporated in Section 402A of the Restatement of Torts, and
adopted by a majority of jurisdictions.
An Illinois case similar to the one at hand, involving a
self-propelled safety shield to cover the shucking rollers, cited
language from Suvada v. White Motor Company, et al., 32 111. 2d
612, 210 N.E.2d 182, in finding the defendant company liable under
a strict products liability theory.
The liability of the (manufacturer, seller,
contractor or supplier) is imposed by operation of law as a matter of public policy for
the protection of the public for the following
reasons:

6

(a) The public interest in human life and
health demands all the protection the law can
give against the sale of unreasonably dangerous products;
(b) The manufacturer solicits and invites the
user of his product by advertising or otherwise representing to the public that it is
safe for use. Having thus induced the use of
the product, the law will impose liability for
the damage it causes;
(c) The losses
gerous products
have created the
placing these
commerce.

caused by unreasonably danshould be borne by those who
risk and reaped the profit by
products in the stream of

Wright v. Massey-Harris,
(111. 1968).

Incorporated/

215 N.E.2d 465/ 468

This same public policy argument can and should be applied to
an employer-manufacturer who supplies defective products for use
by its employees.
The concept of strict products liability is one of judicial
creation made pursuant to a conviction to no longer permit
". . . the manufacturer to define the scope of its own liability
for defective products."

Id. at 468. To permit defendant Gibbons

& Reed Company to limit its liability to workerfs compensation/
pursuant to Utah Code Ann./ Section 35-1-60/ would allow the
manufacturer to escape any real liability for its actions and
would serve not as a deterrent to further actions of this kind/
but as an incentive to continue supplying employees with unsafe/
defective products.

The cost of worker's compensation is one

imposed by law upon the employer and has already been paid by
defendant Gibbons & Reed Company as a cost of doing business.

7

To allow the exclusive remedy provision of Utah Code Ann.,
Section

35-1-60, to stand as a barrier to recovery against

defendant Gibbons & Reed Company totally undermines the public
policy adopted by the Utah Supreme Court in applying strict
liability to product manufacturers, and provides no incentive for
employers

who are manufacturing

equipment for use by their

employees to produce reasonably safe products, provide sufficient
quality control to maintain the integrity of the manufacturing
process, or to shift the horrendous burden of injuries caused by
those defective products as would be required in a setting where
the product injured a non-employee•
California was the first state to recognize the doctrine of
dual capacity.

In Duprev v. Shane, 241 P.2d 78 (Cal. 1952), the

Court found that when a chiropractor negligently administered
treatment to one of his employee-nurses who had been injured while
in the course of her duties, the doctor took on a separate
capacity from that of employer and could not be shielded by the
exclusive remedy provision while acting in this second capacity.
The Court reasoned that:

". . • Qn principle an<3 logic it WQUlfl

seem that it should make no difference to the liability of the

(joctQE fog malpractice whether the attending flQgtQc is the
eipplpyer pr an insurance fleeter»" Id* at 84.
The United States Supreme Court first adopted the doctrine of
dual capacity in the case of Reed v. Steamship Yaka, 373 U.S.
(1963).

410

In Reed, a case in which an employee suffered injuries

resulting from his employer's negligent maintenance of an unsea8

worthy vessel, the Court held that the duty of employer to provide
a seaworthy vessel was "traditional, absolute and nondelegable."
13. at 415.

In making its finding, the Court held:

We think it would produce a harsh and incongruous result, one out of keeping with the
dominant intent of Congress to help longshoremen, to distinguish between liability to
longshoremen injured under precisely the same
circumstances because some draw their pay
directly from a shipowner and others from a
stevedore company doing the shipfs service.
The same harsh and incongruous result would occur if the plaintiff-appellant were denied recovery under a strict products
liability theory merely because her husband was killed by an
unreasonably dangerous product, designed and manufactured by his
own employer rather than that of a third-party manufacturer from
whom recovery would be forthcoming.
The later case of Douglas v. E & J Gallo Winery, 69 Cal.
App. 3d 103 (Cal. 1977), held that the dual capacity doctrine was
applicable in a situation where the employer assumed responsibilities as a product manufacturer.

The Court, in holding the

employer liable under a strict products liability theory for the
manufacturer of a defective scaffolding which injured an employee,
stated:
Not to allow a civil cause of action would
permit the manufacturer to use the workerfs
compensation act as a shield against the
greater manufacturer liability. That greater
liability exists independent of the common law
defenses to tort actions by employees prevailing prior to the advent of the worker's
compensation act.
There is no reason why a manufacturer's
liability should be any less to the injured
9

p e r s o n s o l e l y because he i s an employee.
Since a manufacturer must r e s t o r e the full
l o s s if h i s product injured a third person,
his employee should not be penalized by only a
p a r t i a l restoration of his loss*
Id. at 803.
The most persuasive case in the area of dual capacity is the
California Supreme Court case of Bell Yt rndttStriftl VangaSf In<?»/
30 Cal. 3d 268, 637 P.2d 266 (Cal. 1981).

The Court held that a

coincidental employment relationship would not shield a manufacturer of defective goods from liability.

The employer, who had

defectively assembled the tank truck in which the injured employee
was hired to delivered flammable gas, was held to have occupied a
dual capacity as that of manufacturer.
In speaking of the genesis of nineteenth century common law
remedies and their ability to cope with modern industrialism, and
referring to the Workerfs Compensation Act specifically, the Court
articulated that:

The purpose of the act was to compensate for
l o s s e s r e s u l t i n g from the risk to which the
fact of employment in the industry exposes the
employee. . . .
If, however, an additional
concurrent duty flows from an "extra" employer
s t a t u s or relationship that i s d i s t i n c t from
t h a t of employer-employee and a second
c a p a c i t y a r i s e s t h e employer s t a t u s i s
c o i n c i d e n t a l . The employer should then be
t r e a t e d as any t h i r d - p a r t y t o r t f e a s o r , not
immune from common law t o r t l i a b i l i t y ( c i t a tions omitted) . . . .
Worker's compensation laws were adopted long
before a manufacturer's s t r i c t l i a b i l i t y in
t o r t . The Greenman v. Yuba Power Products,
supra. doctrine—came into vogue. Thus, there
is no j u s t i f i c a t i o n whatsoever for finding any
l e g i s l a t i v e intent to adopt a scheme in 1911
t h r o u g h 1917 t h a t would withhold from an
10

employee the protection that Greenman v. Yuba
Power Products now required "manufacturers" to
provide every member of the using public. The
"historic trade-off" did not encompass the
giving up of rights not yet in being*
X&. at 278, 279.

This reasoning applies equally in Utah as it

does in California, where the Utah Supreme Court has adopted the
provisions of 402(a) and followed Greenman v. Yuba Power Products
in establishing duties and obligations of the manufacturer of
defective products

(Hahn, supra).

In speaking of the public

policy considerations behind holding manufacturers responsible for
the result of their defective products, the Court in Bell stated:
The trial court refused Bell the protection
granted to every other user of manufactured
products. Such result runs counter to the
long-terra trend of California tort law and
disrupts accepted loss distribution systems
(citations omitted). The application of this
37-year precedent to the complaint is rooted
in sound public policy and is justified by
societal needs.
The imperative of public safety, the deterrence of manufacture of shoddy products, was a
powerful force motivating the establishment of
product liability law. The manufacturer is
held strictly liable because it "is in a
peculiarly strategic position to promote the
safety of (its) products . . . There is naught
to commend a rule of the law which would
encourage manufacturers to do less in the area
of product safety if by change the product is
to be used by their own employees. The
inherent deterrent aspect of manufacturer's
strict liability law is thwarted if the
manufacturer has no responsibility to its
employees (or the third-party joint tortfeasors) , beyond a worker's compensation
award.
IsL at 279, 280. The facts in the Bell case are very analogous to
those in the instant case.

11

In Bell, an employee of International

Vangas was driving a propane delivery truck assembled by Vangas
for its own use in delivering propane to customers.

In the course

of delivery, because of a defect in the delivery truck's propane
system, a fire broke out, seriously injuring Bell.
In the case at hand, the plaintifffs deceased was operating a
machine to which the employer had fastened a modification designed
and manufactured by the employer. Gibbons & Reed Company.

In the

course of operating the machine, the vibrator cable which deceased
was using to move cement through the auger became entangled and
pulled the plaintifffs deceased into the wet cement, suffocating
him

(R. 2, 22-23).

The direct cause of the accident was deter-

mined to be the lack of "a guard over the opening to prevent
contact with the auger."

Failure to install guardrails as well as

the length of the unwieldy cable was cited as a contributing
factor (see attached Appendix 1 ) .
Clearly the machine was unsafe and defective.

No tests were

done prior to the machine's operation, and no safety devices or
warning systems were employed for the protection of the employees
using

the machine.

These facts give rise to public policy

concerns regarding the risk to which the employer exposes his
employees by acting in a dual capacity as manufacturer.

Clearly,

public policy would dictate that employees of a manufactureremployer receive the same protections as those afforded any other
employee or user of a product.

There must be an incentive for

manufacturer-employers to create products which are safe for use

12

by all, and not to shirk this duty by hiding behind the shield of
exclusive remedy imposed by the Worker's Compensation Act*
The manufacturer is in a unique position in its ability to
guard against the dangers inherent in producing goods, and is also
in a unique position to distribute the losses caused by such goods
throughout the industry.

If strict products liability does not

attach to employer-manufacturers as it does to all other manufacturers, then no deterrent effect arises, and the only risk to an
employer who assumes the role of manufacturer is paying workerfs
compensation benefits, an expense which it has already absorbed as
a cost of doing business.
Allowing employer-manufacturers, such as defendant Gibbons &
Reed Company, to escape the liability imposed on all other
manufacturers encourages the production of shoddy materials and
poor safety procedures when such products are intended for use by
employees•

Lewis Junior Stewart met his death because of the unreasonably dangerous component equipment designed and manufactured by
Gibbons

& Reed Company.

This Court should extend the dual

capacity doctrine adopted by the Otah Supreme Court in Bryan
Yt 9t3h InvetliaUQnal to include employers who assume the capacity
of product manufacturers in order to promote the public policy
behind Dtahfs strict product liability law which includes deterrence of shoddy production, the promotion of the design and
manufacture of safe products, and the loss distribution system
13

attendant to the strict liability doctrine.

Not to extend the

dual capacity doctrine into the area where an employer becomes a
product manufacturer would promote none of the policies of
protecting workers underlying the workerfs compensation law, and
would severely damage Utah's product liability law.

In extending

the dual capacity doctrine in this case, the Court must reverse
the Order of the Third District Court granting defendant's Motion
to Dismiss Plaintiff's Complaint and remand the case for further
proceedings based upon Utah's strict products liability doctrine•
DATED this .^Z^?- day of ^JJ&tbC

, 1985.

:ed R. Silvester
CERTIFICATE QF HAISINg
I hereby certify that I mailed four true and exact copies of
the foregoing Appellant's Brief, postage prepaid, this j » 2 L day
of

^/^^LL/L

, 1985, to the following:

LeRoy S. A^iand, Esq.
Suitter, Axland, Armstrong
& Hanson
700 Clark Learning Office Ctr.
175 South West Temple
Salt Lake City, UT 84101
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Lawrence Summerhays, Esq.
Strong & Hanni
6th Floor, Boston Building
Salt Lake City, UT 8<

APPENDIX 1

INVESTIGATION INFORMATION
Identification No.:42-00149/
Report Issued:
Company Address:
Kennecott Minerals Company
Utah Copper Division
P.O. Box 6500
Salt Lake City, UT 84106
Telephone No.:
Company:

Kennecott Minerals Company/Utah Copper Division

Mine Name:
City:

801/322-7515

Utah Copper Division Mine
Copperton

Location:
Type of Mine:

County:

State:

Utah

Bingham Canyon, Utah
Open Pit

No. of Employees:

Mining Method: Multiple Bench

1901

Work Schedule: Hours/shift:
MSHA Inspector:

Salt Lake

8

Principal Product:

Copper

Shifts/day:

Days/week:

3

n
>

1'

James K. Trentham; William W. Wilson

Company Official: C. K. Vance. Acting Gen. Manager; T. T. Pinder, Director of Environment Safety and Health; Tom Carlson, Mine and Ore Haulage Manager; Claire Wilde,
Safety Director; Gibbons and Reed Company
Union Representatives:

________

Joseph Dispenza, President; Wayne Holland, Staff Represen-

tative L.Robert J. Petris, Director; Francis I, Grimes, Director; United
Steelworkers of America; Dean Lipsey, Representative; Vance Abbott, Business
Agentf International Union of Operating Engineers; Bill Copenhaver, General
Chairman, United Transportation Union; Raymond Tippetts, President, Office and
Professional Employees International Union; Tony Montana, President, International Association of Machinists and Aerospace Workers
Investigation Party:

-

Kay Ryan, Project Engineer; Laddie Poor, Safety Engineer,

Frank Klobchar, Plant Safety Engineer; Kennecott Minerals Company; Bill Vodopich,

-2Safety Engineer; Richard Braithwaite, Machine Oiler, Stanley
Braithwaite, Machine Operator; Kale Smith, Project Manager;
Glen Mills, Job Foreman: Gibbons and Reed Company
o. of Outstanding Citations:

0_

o. of Outstanding Orders:

0_

-3INTRODUCTION
This report is based on an investigation made pursuant to Section 103(a) of the
Federal Mine Safety and Health Act of 1977, Public Law 91-173 (83 STAT. 742) as
amended by Public Law 95-164 (91 STAT. 1290).
Lewis Junior Stewart, mechanic, age 51 years, Social Security No. 8248, was
fatally injured at approximately 1230, August 29, 1983, when a concrete vibrator
he was operating became entangled in an auger screw and pulled the victim into
the rotating auger. Stewart had a total of 5 months1 mining experience with
this company, three weeks at this job site, and 10 years1 previous mining
experience.
Fred M. Hansen, Supervisory Mine Safety and Health Inspector, Salt Lake City,
Utah Field Office, Mine Safety and Health Administration, was notified of the
accident at 1425 by a telephone call from Claire Wilde, Safety Director, Gibbons
and Reed Company. An investigation was started immediately.
Information for this report was obtained by visiting the accident site and interviewing company officials and employees. Gibbons and Reed Company had an approved
training plan from the Mine Safety and Health Administration, however, they were
exempt from enforcement of the mandatory training regulations in 30 CFR, Part 48.
Gibbons and Reed Company had contracted with Kennecott Minerals Company to fabricate and install a set of canals along the eastern perimeter of the property for
mine waste-water transportation.
The last regular safety and health inspection was completed on July 15, 1983.
GENERAL INFORMATION
The Utah Copper Division Mine is an open pit copper mine owned and operated by
Kennecott Minerals Company, and located at Bingham Canyon, Utah. A multiplebench method of mining was used to extract copper ore at the mine. Benches were
50 feet high and bench floors ranged in width from 60 to several hundred feet
depending on location. Numerous power shovels, mobile drills, haulage trucks,
diesel locomotives and other associated mining equipment were used in the removal
of overburden and extraction of the ore.
PHYSICAL FACTORS INVOLVED
The equipment involved in the accident was a CMI fine grader, Serial No. 596,
Model No. TS400DL, manufactured by CMI, Oklahoma City, Oklahoma. The machine
*as used to place road base and concrete for the canals. At the time of the
accident the concrete adaptor was attached to the machine. A work platform,
an top of the base and adjacent to the machine, was used by the victim to
vibrate the fresh concrete around the auger. The victim had helped design and
install the platform and this was the first day the CMI machine was used with
the modified platform.
rhe expanded-steel platform was 19%-inches-wide, 14-V feet-long, and was 5%-feetabove ground level. At the base of the platform along its entire length was
in opening 13% inches wide. The portable vibrator head was dropped through this
>pening# The auger was right below and parallel to the opening. The rotating
iuger provided an even distribution of concrete into the canal form from the
:oncrete bin.

-4test of the turning speed revealed that the 2-foot-diameter auger revolved one
revolution every 3 seconds and took about 1 second to stop. The test was done
with the bin empty. The accident occurred with the bin full of concrete.
Employees stated that the auger's stopping time was instantaneous with concrete
in the bin.
The machine operator stood on the top deck and was unable to see the victim
on the platform below. Directions were given to the operator by the machine
oiler standing on the ground and facing the machine, anywhere from 10 to 20
feet in front. The oiler could see both the victim and the machine operator.
Several other employees were on the ground in front of the slow-moving machine,
but their backs were to the machine at the time of the accident.
The Wyco portable vibrator involved in the accident had a 16-foot-long, 1-inchdiameter, rubber-encased steel cable called a stinger attached to a metal vibrator head at one end and the motor at the other end. The motor was tied to the
top of the machine deck with No. 9 wire and was located approximately 2 feet
above the victim's head. Distance from the motor head to the auger was 10 feet.
The vibrator was used to evenly distribute the fresh concrete around the auger
and into the bin.
The accident site was named the Copperton Overflow Canal. At the time of the
accident the sky was clear, the sun was shining, and visibility was excellent.
Machine noise levels did not play a role in the accident. The victim was in
good health, and drugs, fatigue, alcohol, and depression did not figure in the
accident.
Reportedly Gibbons and Reed Company Safety Department had not been contacted
to inspect this modified machine prior to it being placed in operation. MSHA
was not contacted for a CAV inspection.
DESCRIPTION OF ACCIDENT
Lewis Junior Stewart (victim), mechanic, reported, for work at his normal starting
time of 0700, August 29, 1983. Stewards task was to vibrate the concrete around
the machine auger. A ready-mix truck would dump a 2 to 3-cubic-yard load of concrete into the CMI fine grader about every 20 minutes. Within 10 minutes, the
concrete passed through the machine and was placed in the canal. During this inter/al between ready-mix trucks, the crew would work ahead of the machine getting the
next area ready to pour. Work proceeded normally until about 1145, when a short
lunch break was taken. At approximately 1225, a load of concrete was dumped into
the machine. Stewart started the vibrator to vibrate the fresh concrete. On the
around, Richard Braithwaite, machine oiler, was watching Stewart and the machine
)perator, Stanley Braithwaite. At approximately 1230 Richard Braithwaite saw
Stewart pulling on the vibrator cable which had hung up on the moving auger.
Stewarts back was to Richard Braithwaite. Several seconds later, Richard
Jraithwaite saw the extra vibrator cable wrap around Stewart and pull him sideways into the machine's moving auger and fresh concrete. Richard Braithwaite yelled
m d signaled Stanley Braithwaite to stop the machine. Quickly the machine was

-5~ed. Richard Braithwaite and David Larracuente, laborer, climbed on the plat^ T a n d not seeing Stewart dug with their hands down through the concrete and
^covered Stewart's head. Stewart's eyes were closed and he did not respond to
verbal queries from Larracuente or Braithwaite, Radio communication was used to
obtain Assistance. At 1255 the Kennecott Minerals Company Ambulance arrived
followed several minutes later by the Salt Lake County Ambulance.
While waiting for help, the crew decided that Stewart could not be removed from
the opening above the auger and the machine frame. The decision was made to
cut a large hole at the bottom of the machine and pull Stewart out from below.
The hole was cut to free Stewart and a short time later Stewart was removed
through the fresh-cut hole. Emergency personnel began life saving efforts.
Stewart was wired into a telemetering machine which was transmitted by radio
into the Cottonwood Hospital, Murray, Utah. At 1330, via radio, Dr. Gary Lambert
pronounced Stewart dead. Stewart's body was then transported to Cottonwood
Hospital.
The Utah Medical Examiner performed an autopsy on Stewart shortly thereafter.
Dr. Shenoy, of that office, listed the cause of death as suffocation associated
with multiple injuries.
CAUSE OF ACCIDENT
The direct cause of the accident was the failure to install a guard over the
opening to prevent contact with the auger. Failure to install guardrails around
the work platform and permitting the use of a too long, unwieldy cable attached
to the vibrator were contributing factors.
CITATIONS ISSUED AND TERMINATED DURING INVESTIGATION
Citation No. 2008057 was issued at 1324, August 30, 1983. Type of Action: 104(a).
Part and Section: 55.14-1. Condition or Practice: A fatality occurred at about
1230, August 29, 1983, when the rubber-encased steel cable of a portable
concrete vibrator wrapped around the screw-auger. The employee tried to pull
the vibrator free. The cable wrapped around the employee pulling him into the
CMI fine-grader machine auger. The employee*was standing on a 19H-inch-wide
by 14Vfoot-long work platform facing the machine. At the base of the work
platform was a 13*s-inch opening running the entire length of the work platform.
The opening was not guarded to prevent the employee from becoming pulled into the
auger. This citation was issued as a result of an accident investigation.
Citation No. 2008057 was terminated at 1340, August 31, 1983.
Citation No. 2083703 was issued at 1320, August 30, 1983. Type of Action: 104(a).
Part and Section: 55.11-27. Condition or Practice: A fatality occurred at
approximately 1230, August 29, 1933, when an employee was pulled into the screw
auger of a CMI fine grader. At the time of the accident, the employee was
standing on a 19^-inch-wide by 14%-foot-long work platform which was 5 feet 6
inches off ground level. The platform did not have handrails installed. This
citation was issued as a result of an accident investigation. Citation No.
2083703 was terminated at 1225, August 31, 1983.

-6RECOMMENDATIONS
fhe portable vibrator cable should only be long enough for its particular job.
Personnel should be trained thoroughly in new work procedures.
A qualified individual should assess and have all potential hazards eliminated
prior to operations when modifications are done to equipment or procedures
changed.
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Suspect Vehicle:

Truck, LK 3432. * It has CB and tools inside. Witness John Hopper
took custody of the vehicle to return to victim1s wife, Eileen Stewart later that night.

Elements of Investigation:
THIS IS A INDUSTRIAL ACCIDENT CASE AND CUE CARD NUMBER 12 IS USED.
OFFENSE:
N/A
PREMISES:
This will be a construction area on Kennecott property, is approximately 11/2 west of U-i 11 and about 10500 South. It is a
road hand canal being constructed by Gibbons and Reed for Kennecott.
PERTINENT INFORMATION:
This Deputy was dispatched on a ambulance back in the old Lark area
to assist on industrial accident. This Deputy, along with Deputy
Oleen given the address of old Lark, this Deputy and Deputy Oleen
had difficult locating the actual accident and was finally able to
CU
locate after taking another separate route through several dirt
roads
in the area. Paramedics and Life Flight and the ambulance had
cn
already arrived.
At the tirae of this Deputy's arrival and Deputy Oleen9a arrival, at
approximately 1300 hours, victim was still trapped inside the machinery. This piece of machinery has a giant aguar in it. It moves
along the canal bank laying cement down in a MVM form approximately
8' deep and 51 wide. This (inaudible) in extricating the victim,
upon extricating the victim, the victim had cut across the abdomen.
The victim was not breathing, he had been trapped in the machinery
and submersed in cement for approximately one hour.
He was pronounced dead at the scene with the biocora call to emergency to Dr. Lambert at Cottonwood Hospital at 1330 hours. This
Deputy talked with the witness Stanley Braithwaite, who was working
on the machine with the victim. He did not see the victim go in,
however, heard the victim holler and he immediately shut off the
machinery. He went over and there and the victim had fallen into
the aguars. The victim9s job was to stand above a hole, approximately 61 x 6f on a platform. This hole led into the aguars
where, the cement is apparently is mixed, pushed through the machinery, forming the canal bank.
The victim has a vibrating machine
which he pushes down into the hole, apparently to make sure the
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aguars do not clog.
Apparently what had happened while holding the aguar machinery
through his hand and over his shoulder, the aguar blades caught the
virating machine pulling the vibrating machine into the hole. Apparently the victim was unable to let go of the vibrating machine,
wrapping around his body, pulling the victim head first into the
aguars.
Nobody actually saw the accident occur. Witness John Hopper, who
was working there with Gibbons and Reed, took custody of the victim's vehicle. This Deputy obtained the wallet and identification
from the victim. Deputy Oleen had retrieved that from the paramedics. Inside the money part of the. wallet was $89.00 in cash,
counted by both myself and Deputy Oleen. That in turn was turned
over to the hospital administration upon arrival at the emergency
room and will be turned over to the medical examiner upon transportation of body by medical examiner from Cottonwood Hospital.

en

c
4*

In another compartment in the wallet was found an additional $60.00
in cash that this Deputy did not find in the wallet at the scene.
Also $3.71 in the coin purse in the victim's pocket. Ail above
money was put in an envelope for the medical examiner and retained
by the hospital at this time.
This Deputy had made an effort on the way to the hospital to contact
the wife of the victim. He was unable to do so* Upon arrival at
her residence a Gibbons and Reed truck was there and no one answered
at the residence. This Deputy talked to a neighbor, who stated that
she works at a bowling alley in West Valley, she didn't know which
one.
This Deputy contacted Gibbons and Reed, who stated that their dispatcher had contacted their supervisior, who was trying to find the
victim's wife and daughter and son to take them to the hospital.
With this information, this Deputy went to Cottonwood Hospital.
Upon arriving there, shortly after, approximately 5 minutes, most of
the family members did arrive at the hospital.
It should be mentioned that this Deputy asked Sergeant Gates to call
Detectives for this Deputy. Also dispatch contacted the medical
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examiner, there.was no phone near the area. Detectives did not come
out. It is unknown who Sergeant Gates talked to. This Deputy also
contacted several of the news agencies along with channel 5 and the
Tribune, however, no name was released. At the time this Deputy the
hospital, there was still one son-in-law who had not been contacted.
There will be no further information at this time. Please refer a
copy of this report to Lieutenant Patience, South Patrol, also a
copy to reporting Deputy.
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NA
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SUSPECT OR ARRESTEE DATA:

NA

C.

SUSPECT VEHICLES

NA
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NARRATIVE OF REPORT:

On.9/1/83 this detective received this report. Went out and made contact
with Deputy Rob Jack who was the Patrol officer on the scene. I was taken,
out to the scene and looked at the large piece of machinery, which accordirh
to Deputy Jack had not been moved from the time of the accident. The
machinery is owend by C.P.C. Concrete or Gibbons and Reed Co.
No one there actually witnessed the accident. The individual as stated in
the first report stands on top of a type of balcony with a very small rail
in front of him with a tamper in his hand watching for the Ogger as cement
goes through it to see if it gets plugged up.
Apparently something got stuck in it, he was using the tamper and the tatnpe
got stuck in the ogger and pulled him in head first. First anyone knew
about it, the operator of the machine heard a scream and he shut if off
and thatfs when he found the Individual. It took some time to remove him.
Most of the details of the accident are in the first report. A copy of
our report will be sent to Bill Wilson from the Federal Mines Inspection
Department who is also conducting an investigation. His phone number is
524-5385. .,
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TKRRATIVE OF REPORT CON'T:

the individual's death. He indicates that the victim died as the result of
Suffocation associated with Multiple Injuries and lists the manner of death
as an Accident.
In talking to the officer at the scene and the machine operator, there is
no indication of any foul play what so ever, therefore, the case will be
cleared out listing the cause of death as an accident.

RECOVERED ITEMS:

NA

REPORT CONCLUDED AT 1615 hrs. by Detective Jerry Thompson,141/D
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